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Our lives are filled with myths.  Since ancient times we have tried to explain the

imponderable mysteries of the universe from creation, the seasons, the rising and setting of the

sun, to life, death, virtue, justice and, rarely, mercy.  More mundane modern myths deal with

albino alligators thriving in the sewers of New York, the Abominable Snowman trekking

through the Cascades and the risk that if you drink a Pepsi after eating Poprocks your stomach

will explode.  Volumes have been devoted to efforts to explain why myths are invented, but I

think what it boils down to is this: the simple human need to merge observation with imagination

in order to create a basis for belief.  However fanciful a myth might be, it unfolds part of a world

view people can live with.

2013 is the fiftieth anniversary of the Supreme Court’s decision in Gideon v. Wainwright. 

The popular myth and accepted catechism is that Gideon gave birth to the public defender

system.  The truth is that it did no such thing.  Gideon, however, did inspire a wonderful book,

Gideon’s Trumpet by Anthony Lewis, and a movie adaptation starring Henry Fonda that gave the

case the panache required to create the myth.  (Incidently, Anthony Lewis died this past March

25 at age 85.)  My purpose in these remarks is not to denigrate the Gideon decision, which is one

of my favorites, but rather to place it in its proper, nonmythological context.

During the 1950s and 1960s, the Warren Court initiated a massive expansion of the rights

of racial and ethnic minorities.  Using the Equal Protection Clause of the Fourteenth

Amendment, the Court applied a doctrine of “strict scrutiny” to statutes that discriminated

against “discrete and insular minorities” by drawing “suspect classifications.”  Rather than

supported by a merely rational basis, such statutes had to be justified by a compelling state

interest. This heightened scrutiny for laws disadvantaging minorities moved the Court to extend
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protection to the indigent.  As with racial minorities, poor people suffered disproportionately

because they lacked the power of political influence.

Gideon is but one example of the Court’s  move in this direction.  In it the Court held that

indigent criminal defendants were constitutionally entitled to state-appointed legal counsel in all

felony trials.  Earlier, in 1956, in Griffin v. Illinois, the Court had held that indigent defendants

were entitled to a free trial transcript for purposes of appeal.  Later, in 1966, the Court in Harper

v. the Virginia State Board of Elections invalidated state poll taxes because they disenfranchised

the poor. In 1969's Shapiro v. Thompson, based on the right to interstate travel, the Court

proscribed lengthy residency requirements for welfare benefits.  

This extension was limited, however, and the Court declined to apply strict scrutiny to

so-called non-fundamental rights, such that welfare benefit increases would be limited to four

children per family and laws creating large financial differences between school districts based

on the districts’ wealth would be permissible.  In sum, poverty alone was not a suspect

classification when there was a rational relationship to a legitimate state interest.  In such cases,

only intermediate scrutiny would be required.  

Cases that deviate from this doctrine can be considered aberrations, in the sense that the

result is not the ineluctable consequence of the rule.  For example, in Plyler v. Doe, in 1982, the

Court invalidated a law that prohibited the children of illegal aliens from attending free public

schools.  Justice Brennan asserted the case was decided on the basis of minimal scrutiny, but on

the contrary his statement that the statute “raised the specter of a permanent caste” of the

underclass indicates he was applying at least intermediate if not strict scrutiny.  Plyler v. Doe has

not been reversed —  yet—  but many of its holdings have been effectively neutered by

superseding statutes.

It is safe to say that today the Supreme Court is generally unsympathetic to any

constitutional challenges to classifications that favor the wealthy or that burden the poor.  I don’t

want these remarks to turn into a philippic against free-market insensibilities. Suffice to say that
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the Warren Court’s campaign for equal justice has run into a brick wall.  What I want to do now

is place Gideon v. Wainwright in its proper context. 

II.

Clarence Earl Gideon was charged with breaking and entering a poolroom with intent to

commit a misdemeanor.  Under Florida law, this was a felony.  Being indigent, Gideon requested

that counsel be appointed.  The court refused and Gideon conducted his own defense.  To no

one’s surprise, he was convicted.  Gideon filed a habeas corpus petition in the Florida Supreme

Court claiming that his federal constitutional rights had been violated by the trial court’s refusal

to appoint counsel for him.  Again, no surprise, the Florida Supreme Court denied relief. Writing

with a pencil, Gideon appealed in forma pauperis to the U.S. Supreme Court.  

At least some of the justices were waiting for just such a case. Chief Justice Warren

appointed Abe Fortas, a prominent Washington lawyer who later became an Associate Justice, to

argue Gideon’s case, and directed Fortas to address whether the 1942 case of Betts v. Brady

should be overruled.  Betts had held that in state courts, the Fourteenth Amendment’s due

process clause required only that counsel be provided to indigents in special circumstances.  The

Court, however, had not upheld a single denial of the right to counsel under the Betts rule since

its 1950 decision in Quicksall v. Michigan.  The message to Mr. Fortas was quite clear and he

got it.

A unanimous Court overruled Betts.  It held that the Sixth Amendment, as applied to the

states by the Fourteenth Amendment under the then popular incorporation doctrine, required that

counsel be appointed for indigent defendants charged with serious offenses in state criminal

trials.  There was no mention of the obligation to represent indigent defendants in pretrial

criminal proceedings. (At his retrial, Gideon received court-appointed counsel and was acquitted. 

Later, he was convicted of another felony and served his sentence, but on that occasion he was

represented.)  In another case decided the same day as Gideon, Douglas v. California, the Court

held that the Equal Protection Clause of the Fourteenth Amendment conferred a right to
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appointed counsel for first appeals of right — as distinguished from collateral appeals in forms

of action such as habeas corpus or coram nobis.  

In overruling Betts, Justice Black, characteristic of his jurisprudence, wrote that the Court

was “returning to . . . old precedents, sounder we believe than the new.”  In Powell v. Alabama, a

1932 decision, the Court had held that when an indigent defendant is charged with a capital

offense in a state court and is incapable of representing himself, due process requires that

counsel be appointed.  The Court noted that “the right to be heard would be of little avail if it did

not comprehend the right to be heard by counsel.”  Six years later,  in Johnson v. Zerbst, the

Court declared a right to counsel in federal criminal cases.

By 1942, 35 of the 48 states required that counsel be appointed to represent indigent

defendants in serious noncapital as well as capital cases.  Florida, alas, was not one of them. 

Indeed, in Gideon, 22 states filed an amicus brief urging reversal of Betts and only three states,

including Florida, argued that Betts should be upheld.  The losing argument was that the federal

government should not intrude into states’ rights.  This was the same argument used

unsuccessfully in opposition to almost all of the Warren Court’s civil rights decisions.

Gideon was interpreted by some courts to apply only to felony cases, but in Argersinger

v. Hamlin in 1972, the Court declared the right to counsel in misdemeanor cases in which the

defendant is subject to imprisonment.  By that time, however, the majority of states already

provided for appointed counsel in misdemeanor cases.

 

Gideon spawned two lines of cases.  One deals with the Sixth Amendment right to

counsel and the stages of the criminal justice process at which a lawyer must be provided.  The

other, most obviously recognized by Strickland v. Washington, asserts that the right to counsel

necessarily implies the right to effective or competent counsel, and attempts to develop standards

for determining when that right has been violated.  I can’t resist observing that the American Bar

Association has encoded those standards as well as standards for the prosecution of criminal
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cases.  Largely through the work of the late Colorado Supreme Court Justice W.H. Erickson, our

state has incorporated most of the ABA standards on a case-by-case basis, so that successful

federal habeas cases alleging incompetent representation in Colorado courts are rarely seen.  In

other words, Colorado has been very effective in articulating and enforcing acceptable standards. 

That simply cannot be said of many other states, and suggests why Colorado counsel should be

leery of citing federal district and circuit cases on competency of counsel issues arising from

convictions in other states’ courts.

III.

It is simply not true that Gideon caused the public defender system to be created.  What it

did was to drag Florida and a few other recalcitrant states, kicking and screaming,  up to the then

existing level in the majority of states of providing counsel to indigents in felony cases. At least

three other cases have had more to do with the establishment of public defender offices

throughout the country than Gideon.  The first is Mapp v. Ohio, which in 1961 overruled Wolf v.

Colorado and applied  the exclusionary rule for illegally obtained evidence to the states, as it

already did to the federal government.  The practical effect of Mapp was to expand the need for

counsel from the trial, under Gideon, to pretrial proceedings so that evidence obtained by search

and seizure could be effectively challenged.  The second was Miranda v. Arizona, which

recognized that the right to counsel existed at the time of arrest, but did not provide for

furnishing appointed counsel when, after being advised, such a request was made. 

The case most responsible for developing public defender systems and court-appointed

substitutes was Escobedo v. Illinois.  That 1964 case held that the right to counsel is triggered

when the accused is in the police station and subjected to interrogation before charges are filed. 

The problem, obviously, is how to provide indigents with counsel under circumstances when no

court is even aware, much less entertaining jurisdiction, of the need.  The most workable solution

is to have attorneys available on a full-time basis and that is most efficiently done by relying on a

public defender system.  Simply stated, Escobedo means that if a person detained by police is

prevented for whatever reason from consulting counsel when he demands it, any confession
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obtained by subsequent interrogation is inadmissible.  In the parlance of the trade, this called for

“lawyering up.”  Escobedo’s lawyer was actually at the police station, but the police would not

let him see his client.  They also failed to advise Escobedo of his right to remain silent and

persisted in interrogating him until they obtained a confession.

While the ruling in Escobedo was narrow, its egregious facts contributed mightily to

increasing public acceptance of the need for providing counsel at all stages of the criminal

process.  Escobedo’s glow was dimmed by the meteoric Miranda decision, but it shined brightly

in those crucial years.  It, not Gideon, was the moving force behind the need for reform. No

longer was it permissible to keep a defendant languishing in jail without counsel until a case was

filed and eventually set on a court’s docket.

The history of public defender systems has more to do with practicalities than Supreme

Court declarations.  The development of these systems is more convincingly explained by

reference to government agencies’ attempts to deal with the problems of providing counsel to

poor people in the most economical way, than it is by referrence to the aspirational motivations

of those involved in the effort to move those agencies forward.  

Today, even the best run systems lack the resources to provide competent lawyers for all

indigents who need them.  In the wake of Gideon, Florida set up public defender systems

throughout the state, but once established the growing demand for services far outstripped the

financing of them.  Not only in Florida, but elsewhere —  indeed ubiquitously —  public

defenders were faced and remain with crushing caseloads and inadequate resources and

personnel.

At the time of Gideon, there were already public defender systems in New York,

Chicago, Los Angeles, and San Francisco.  More than half the states, including Colorado, had

provided court-appointed counsel for many years.  As of today, 24 states have statewide public

defender systems, and no state is without some means of providing counsel for the indigent in

criminal cases.  But the lack of resources of these systems permits no gloating or bragging.
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The establishment of public defender systems in both state and federal courts can be

attributed largely to a concerted campaign in the 1960's funded by the Ford Foundation.  The

sponsoring organization was the National Legal Aid and Defender Association.  Lyndon

Johnson’s War on Poverty established an Office of Economic Opportunity, and under its aegis a

Legal Services Corporation was formed to provide legal aid to poor people in civil cases.  (It was

later axed by the Reagan Administration.) Because it  was clear that the responsibility for

providing counsel for the indigent in criminal cases as a matter of constitutional right belonged

to the states, there was no significant federal effort to create state public defender offices.  (The

Law Enforcement Assistance Administration, part of the Department of Justice, had a section

assigned to consider the problems of providing counsel and bail reform for indigent accused, but

it, too, was axed by the Reagan Administration and never really got off the ground.)  

So, the National Legal Aid and Defender Association sponsored the National Defender

Project which the Ford Foundation financed.  The Project was headed by a remarkable man, the

former Judge Advocate General of the Army, Charles Decker.  With a small but able staff he

provided seed grants across the nation to stimulate the creation and expansion of public defender

offices.  An interesting but different project was developed in Houston where an assigned

counsel system operated with a small full-time support staff.

In Colorado, a state statute authorized counties to create public defender offices.  Adams

County was the first to do so in 1964, followed by La Plata County and then Montezuma County. 

After two years, Denver followed and in 1969 the State of Colorado absorbed these offices and

established the state-wide Colorado State Public Defender system.  These original county offices

had served well as pilot programs. In addition, the University of Colorado School of Law

developed a student clinic that provided some trial level representation and a significant and

successful appellate program.  The National Defender Project partially funded the programs at

the law school and in Adams County.

In the Fall of 1964 the Adams County Commissioners appointed me Public Defender.  I

had a secretary and a part-time Deputy named Don Marshall. His son later became an Adams



8

County District Judge.  Marshall was succeeded by Phil Roan, who later became Chief Judge of

the 17th Judicial District.

The Defender Project grant required us to appoint a C.U. law student as an intern.  The

first one selected was a third year law student named Michael Bender.  The Adams County bar

was small, and there was a middle-aged lawyer named Stan Bender whose practice was mainly in

commercial and municipal government matters.  When the name Bender was mentioned, people

around the courts and sheriff’s office would ask, “Do you mean Mr. Bender?”  More often than

not the answer was “No.  I mean Defender Bender.” Mike was everywhere.  At the jail, in the

county courts and out on the streets investigating his cases.  At that time I lived with my family

in Brighton and Defender Bender frequently used the spare bedroom in my basement as his crash

pad. The nickname stuck and even after graduating and joining the Denver Pubic Defender’s

office, he continued to be known as Defender Bender.  To this day, it is difficult for me not to

call the Chief Justice of Colorado “Defender Bender.”

Defender Bender was succeeded by Morgan Smith.  After he was admitted to the bar,

Morgan became a Deputy Public Defender.  When I resigned to take a job with the Peace Corps

in India in 1967, he replaced me.  Morgan, a former Green Beret who was fluent in Spanish, later

became a state representative and chairman of the Joint Budget Committee and went on to hold

cabinet level positions with two Governors, including Secretary of Agriculture. He is now a free

lance writer and photographer covering the border between the United States and Mexico.

It would be disingenuous to say that these county public defender programs were put into

place as the result of idealism.  No doubt those doing the actual work were idealists, but the cold

hand of practicality played the dominant role.  At the time, county governments were responsible

for financing court operations including court-appointed lawyers in criminal cases.  One murder

case in La Plata County consumed the county’s entire annual budget for appointed counsel. 

Adams County, which had several municipalities but only one full-sized jail, was deeply

concerned that the Escobedo decision would bring lawsuits. Moreover, as Adams County had a

very fast-growing population, increased needs would mean a substantial increase in expenditures.
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Largely because of the influence of Chief Judge Jean J. Jacobucci in the then recently formed 17th

Judicial District, the county commissioners decided to establish the office of public defender

using the same budget as had been approved the previous year for the appointed counsel system. 

Though criminal case filings increased and more defendants were represented, the office stayed

within budget.

The Adams County Office of Public Defender offered far more services than are presently

provided by either the state or the federal system.  It represented defendants who had yet to be

charged, conducted a daily jail check and assisted those who were not indigent in finding private

counsel.  Its lawyers handled traffic and misdemeanors as well as felonies, and represented

individuals in juvenile delinquency matters and as guardians ad litem in mental health

commitment proceedings.  Because the numerous municipalities in Adams County confined

defendants facing municipal violation charges in the county jail, the office also initiated habeas

corpus proceedings in the district court to thwart illegal detentions resulting in a county-wide bail

reform program.  Each lawyer in the office handled appeals of cases originally assigned to him.

Because the creation of the Office of Public Defender was an innovation, it met with

some resistance.  The authorizing statute stated that the determination of indigency would be

made by the public defender, subject to review by the court when and if a case was filed.  One

particular county court judge, who I believe was trying to curry favor with the few members of

the bar who opposed the system, was particularly troublesome.  He held that any individual who

was on welfare or receiving unemployment benefits or social security payments was, ipso facto,

not indigent.  Morgan Smith handled most of the county court matters and when he would

appear, this particular judge would say, apparently trying to be witty, “I am disappointing the

public defender.  This defendant can hire his own lawyer.”  Morgan was deeply frustrated by this

stupidity and came to me.  I said, “Let’s follow Bobby Kennedy’s advice: Don’t get mad, get

even.”  So Morgan collected the next twelve or so of these cases and we filed separate Petitions

For Mandamus in the district court, each with an affidavit in forma pauperis.  These affidavits

required approval by the Chief Judge so that the case could be filed without payment of the

docket fee.  Morgan dropped all them at once on the court clerk’s counter.  She took them
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immediately to Chief Judge Jacobucci’s chambers.  At that time I was defending a murder case

before him and Harlan Bockman, later to become the Chief Judge of the 17th Judicial District,

was the prosecutor.  We were on recess and along with the court reporter were having coffee in

the judge’s chambers.

When the clerk interrupted us with these cases, Judge Jacobucci looked at them and

started swearing in Italian.  He turned to his division clerk and said, “Get that guy up here now.” 

(He always refused to call him “Judge.”) In a few minutes the county judge appeared in the

doorway with his robe on and said, “You called, Judge Jean?”  Judge Jacobucci pointed to the

stack of cases and said, “Did you do this?”  The county judge blanched and said, “The taxpayers

are already giving money to these people.  They can pay for their own lawyers.”  The Chief

Judge frowned and said, “Now look.  Everyone knows you are not very smart.  You flunked the

bar and were admitted because you were a veteran.  That’s all right.  My brother did the same,

but this stupidity has got to stop.” He pointed at me and continued, “So it’s the order of the court

that you do whatever Johnny Kane tells you to do.”  At that point Harlan Bockman coughed a

couple of times and Judge Jacobucci said, “Oh, yes, Harlan, I get you.”  He wagged his finger at

me and said, “And it’s the further order of the court that you, Johnny Kane, you don’t tell him to

do anything that he shouldn’t do.” Thus, twelve cases were never filed and the rule of law was

firmly embedded in the Adams County Court.

Between 1964 and 1968, Colorado’s judicial system shifted from local to statewide

administration and so did the financial burden of paying for the courts which included providing

defender services.  Based on the successes in Adams County, Denver, Durango, and Cortez, the

conversion to a state public defender system passed through the legislature without a hitch.  One

other factor needs to be mentioned:  at the same time judicial reform occurred in Colorado and

judges were removed from partisan elections.  In place of the old system, a modified Missouri

plan was inaugurated freeing judges from having to run in contested elections. Use of the court-

appointed counsel system was no longer required for patronage.  Because the public defender

system relieved the judges from the responsibility of appointing lawyers in every case involving

indigent defendants, judges supported the change.
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Judge Jacobucci had been elected under the old political system and he remained a

powerful figure in county affairs.  A former social worker, he was ever the progressive

pragmatist.  He was the first judge to establish a court-annexed marriage counselor service.  He

was the first judge to hire law students as bailiffs and give them law clerk assignments.  The first

of them was Bob Grueter who later became a county judge in Pitkin County.  Judge Jacobucci

strongly supported the creation of the county public defender office.  He gave free office space in

the Hall of Justice to the local legal aid society and sat on its board of directors.  He wanted to

establish a separate Juvenile Court as existed in Denver, but the statutes wouldn’t allow it, so he

formed a separate Juvenile Division and put Judge James Delaney’s name on the courtroom door

with the title of Juvenile Court Judge.  

When the court’s budget was taken over by the state courts’ judicial administrator, Judge

Jacobucci requested funds to appoint a Juvenile Court Referee.  That request was turned down,

but the budget provided for a Building Engineer to maintain the then new Hall of Justice

Building.  When Harry Lawson, the State Judicial Administrator and Eddie Pringle, the Chief

Justice, came to Brighton on an inspection tour, they walked the ground floor of the circular

building and heard suspicious sounds behind a closed door.  They opened it to find a small pie-

shaped courtroom and a woman in a black robe seated at the bench with lawyers and juveniles at

counsel tables.  “What’s going on here?” asked Chief Justice Pringle.  “She,” replied Judge

Jacobucci, “is our Building Engineer.”

When Hal Haddon was placed in charge of the Denver Office of the State Public

Defender beginning in 1970 after he was transferred from the Jefferson County Office, there was

a 24-hour first appearance/arraignment court and defenders were available on a 24 hour, seven

day a week basis.  The result was that all defendants, both public defender clients and those with

privately retained counsel, got speedy processing. Cases with serious consequences received

immediate attention and investigation.  The system leveled the field for effective assistance of

counsel by affording persons under investigation at least some of the resources available to police

and prosecutors.  
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As Haddon notes, “Over 90% of criminal cases are set in stone by the make-or-break

factual investigation of the first three or four days.  Because of static funding and the mass

diversion of resources to death penalty cases, the overall quality of representation has been

diluted.  The state public defender no longer provides early representation on a routine basis.” 

Haddon continues to assert, however, that the Colorado public defender system is still state-of-

the-art to the extent that indigent representation is an art form. Perhaps to a degree, but the more

meager the funding for resources and staff and the greater the case loads, the more bureaucratic

processes increase and the less opportunity for art exists .

Colorado’s narrative is not unlike that of other states.  The initial development of the

public defender system was cost effective and provided truly excellent quality of representation

because case loads were manageable and the virus of plea bargaining had not yet replaced trial as

the primary activity of the criminal courts.  So, too, in the early Sixties there were very few drug

cases, and the use of informants by prosecutors was the exception rather than the rule.

Presently, about 80 % of criminal defendants cannot afford to pay for counsel and must

depend on either public defenders or government subsidized attorneys. Although case filings

have increased, budgets and personnel have not.  According to the American Bar Association,

caseloads for defenders in state courts should not exceed 150 per lawyer and the case loads per

lawyer in federal courts should be even lower. Those standards are mere aspirations. Certain

public defender offices  have stopped representing misdemeanor defendants entirely.  Some

states and localities such as Denver have instituted mass plea bargaining protocols so that

misdemeanor charges are disposed of before counsel can even appear.  In the federal system, the

defender budget has been reduced and many defender offices are now facing furloughs and

layoffs.

The bottom line is that adequate and competent representation in all cases involving

indigent defendants exists in theory, but not necessarily in practice.  Recently some public

defenders have filed motions alleging the denial of effective legal representation for their clients
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based on lack of funding and unmanageable caseloads.  It is too soon to predict what will happen,

but given the present disposition of higher courts, a favorable result for the poor is unlikely.

IV

CONCLUSION

To return to my original premise, Clarence Earl Gideon was not the instigator of the

public defender system or, for that matter, the requirement that lawyers be provided to poor

people in criminal cases.  His case did serve to provide lawyers for defendants in trials in Florida

and a few other states.  Though not as dramatic or enhanced by books and movies, other Supreme

Court cases had much more to do with legally advancing the provision of equal justice in

criminal cases.  What in fact happened is that local and state governments sought the most

efficient and inexpensive means of responding to this plethora of Supreme Court rulings.  Once

established, however, as with other good intentions, these new institutions have not received the

funds necessary to fulfill their intended purpose.  The result has been severe damage to our legal

culture.

The gulags of the American penal system are overflowing with the poor, and their

indiscriminate emptying into an ill-funded and understaffed parole system is creating even more

havoc.  With the declaration of the War on Drugs and the auspicious 1984 enactment of the

Sentencing Reform Act and the Comprehensive Crime Control Act of that same Orwellian year,

our nation embarked on a massive for-profit incarceration program.  The United States has

achieved the dubious distinction of imprisoning more of its population per capita than any other

nation. Most of those receiving the Jean Valjean sentences are indigent.  They are returning to

the streets poorer and more maladjusted than when they went behind bars.  In this context, the

critical importance of the defender services’ role to humanize the criminal law system from the

point of detention to the completion of parole cannot be exaggerated.

If society’s level of civilization is measured by how it treats the least rather than the most

advantaged, we are on a downward trajectory.  I  greatly respect those dedicated people now
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working for justice for the poor and those who labored at the oars long before Clarence Earl

Gideon got his hands caught in the pool hall vending machine, as well as those who gave their all

during the past fifty years.  But the struggle is not over by any means or measure, and it never

will be.  What our society needs, and badly so, is a wide-ranging moral Renaissance that will

return us to the ethical imperatives the Warren Court sought to achieve so that we cease to

jettison the poor as so much excess baggage on our long voyage to the far shores of justice.


